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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K.R. Deka, A.J.S.  

Ref: G.R. Case No.945/14.   

State                      

-vs-  

Faruk Ali  ............. Accused person  

u/s-279/338 I.P.C.  

EVIDENCE RECORDED ON     : 05.12.15, 04.03.16, 16.05.16,         04.10.16, 19.07.17 & 21.09.17. 

ARGUMENTS HEARD ON :  06.03.18. 

JUDGMENT DELIVERED ON :  19.03.18. 

ADVOCATES APPEARED:  

FOR the State  : Mr. D. Talukdar, A.P.P. 

FOR the Accused : Mr. J. Kalita, Advocate. 

  

                           J U D G M E N T 

1.   The case of the prosecution, in brief, is that an FIR was filed on 

24.06.14 by the informant Biju Das in the Nalbari Sadar PS against the driver of 

the winger vehicle bearing Regd. No.AS 01 FC 1533 alleging inter alia that on 

14.06.14, at 12.45 pm, informant’s brother was proceeding on his bike from 

Amayapur chowk towards Nalbari Japarkuchi and when he reached Elengidol, the 

above mentioned winger vehicle all of a sudden came in high speed and hit the 
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backside of the bike and dragged the bike to a little distance and fled away from 

the place. The locals brought the informant’s brother to Nalbari United hospital 

and he was referred to Guwahati for better treatment. Hence, the case. 

2.   On receiving the case the Nalbari P.S. registered Nalbari P.S. Case 

No.415/14 u/s-279/338 IPC and started investigation. On completion of 

investigation, the I.O filed charge-sheet against the accused Faruk Ali u/s-

279/338 IPC. 

3.  In pursuance of the process issued, the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-279/338 I.P.C and the 

particulars of the offences u/s-279/338 I.P.C. were read over and explained to 

the accused person and he was asked whether he will plead guilty of the 

offences charged or claimed to be tried. He had pleaded not guilty and claimed 

to be tried.  

4.  During the trial the prosecution side examined ten witnesses 

including the I.O. and M.O. The 313 Cr.P.C. statements of the accused person 

was of total denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.   

 

                    POINTS FOR DETERMINATION  

  •       Whether the accused on 14.06.14 at 12.45 pm, in the 

afternoon, at Elengidol under Nalbari PS which is a public way, drove a winger 

vehicle bearing Regd. No.AS 01 FC 1533 in a manner so rash as to endanger 

human life and thereby committed an offence punishable u/s-279 I.P.C. ?  

  •       Whether the accused on 14.06.14 at 12.45 pm, in the 

afternoon, at Elengidol under Nalbari PS caused grievous hurt to Riju Das by 

colliding a winger with his bike, so rashly as to endanger human life and thereby 

committed an offence punishable u/s-338 I.P.C. ?  
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     DISCUSSION, DECISION AND REASONS : 

6.         PW.1 is Biju Das, informant. He deposed that the incident occurred 

on 14.06.14 at 12.45 pm. His brother Riju Das took a bike from his shop and was 

proceeding towards his house. When he reached Elengidol, a winger vehicle 

came from the backside and hit the bike. Upon getting the information, he came 

to the place of occurrence. He saw his brother’s bike in the place of occurrence. 

He heard that his brother was taken to medical. Thereafter, his brother was 

shifted to a hospital in Nalbari and thereafter referred to GNRC, Guwahati. An 

eye witness had given him the Regd. Number of the vehicle. Ext.1 is the FIR and 

Ext.1(1) is his signature. He filed the FIR after coming from the hospital. 

7.    In his cross examination, he deposed that he himself did not see 

the incident. He could not say who was the driver of the vehicle. 

8.   PW.2 is Sri Riju Das. He deposed that informant is his elder brother. 

About 1 year 3 months ago, one afternoon, he was coming from Amayapur 

where his shop is located towards his house at Japarkuchi. When he reached 

Elengidol, one winger vehicle hit his bike from backside. He fell down and 

became senseless. The road in which he was proceeding was in the North-South 

direction. He was proceeding in the Western side of the road. He had to attend 

for 10 days after which he regained his sense. 

9.  Defence declined to cross-examine this witness. 

10.    PW.3 is Rupam Bezbaruah. He stated that in the year 2014, one 

afternoon, he was proceeding from his house towards United hospital, Nalbari 

and when he reached Elengidol, he saw a winger vehicle hit a pulsar bike from 

the backside. The bike rider fell down and the winger vehicle left the place of 

occurrence. The injured was taken to United Hospital, Nalbari. The winger vehicle 

was in speed. The Regd. Number of the winger vehicle is AS 01 FC 1533. 

11.   In his cross-examination, he deposed that he has not seen the 

driver of the vehicle. The accident occurred in Nalbari Guwahati road. He was in 

the South side of the road and the accident occurred in front of him. He does not 

know the number of the pulsar bike. The winger was being driven at a speed of 
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70-80 km per hour. The accident was also witnessed by other persons. He was 

riding a bicycle. He saw the pulsar bike being hit and he came to the side of the 

road and stopped his bicycle. Thereafter, he proceeded near the place of 

occurrence where the injured was. In the meanwhile, the winger had fled away. 

He was riding his cycle in normal speed. He himself did not inform in the police 

station. The victim’s elder brother took the Regd. Number of the vehicle from the 

hospital. He saw the Pulsar bike in Amayapur chowk. He could not remember the 

Regd. Number of the Pulsar bike. It is not a fact that the accident was not 

caused by the vehicle as stated by him. After the vehicle was being hit, he came 

down from his bicycle and he noted down the number of the winger vehicle on a 

piece of paper. He has not given the piece of paper to police. It is not a fact that 

he has deposed falsely.  

12.   PW.4 is Pranjit Kr. Kalita. He deposed that about 1½ years ago, in 

the afternoon, he was coming from his house towards Nalbari. He saw people 

gathering in Elengidol chowk and he came to hear that an accident had occurred 

in that place. A bike was lying on the road. He picked up the fallen bike and 

parked it beside the road. The injured was taken to hospital by the locals. Police 

came to the place and took the bike from there. Later on, he heard that the bike 

was hit by a winger vehicle.  

13.    In his cross-examination, he deposed that he could not state the 

name of the person who told him that a winger had hit the bike. 

14.   PW.5 is Rajendra Kr. Dutta. On 26.06.14, he was working as MVI in 

Nalbari District Transport Office. On that day, he inspected a motorcycle bearing 

Regd. No.AS 01 P 5896 and a Tata winger vehicle bearing Regd. No.AS 01 FC 

1533 in connection with Nalbari PS GD No.430 dated 14.06.14. He stated that he 

did not find any damages in the aforesaid vehicles. Ext.2 is the MVI report of the 

bike and Ext.2(1) is his signature.  Ext.3 is the MVI report of the winger vehicle 

and Ext.3(1) is his signature. 

15.    In his cross-examination, he deposed that he had no knowledge 

about the identity of the driver.  
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16.    PW.6 is Manoranjan Mazumdar. He deposed that on 14.06.14, he 

owned a winger vehicle bearing Regd. No.AS 01 FC 1533. Previously he 

employed Faruk Ali as the driver of the vehicle. On that day, he also asked the 

driver to take the vehicle outside if he could find passengers. One day, when he 

was at Panbazar BSNL office, he received information from police informing that 

his vehicle met with an accident and asked him to produce the vehicle in the 

police station. After 3/4 days, he produced accused Faruk Ali in the police station 

along with the documents of his vehicle. The documents were later on given in 

his jimma along with the vehicle. Ext.4 is the seizure list and Ext.4(1) is his 

signature.  

17.    In his cross-examination, he stated that his winger vehicle was 

driven by many drivers. On the day of the accident, he could not state who was 

the driver of his winger vehicle. He stated that he has not seen any dent or 

scratch in the body of the winger vehicle. 

18.    PW.7 is Nibaran Sarma, M.O. He deposed that on 14.06.14, he was 

working as ENT doctor in United Hospital, Nalbari. On that day, at about 1.30 

pm, he examined one Riju Das, 30 years, male, care of Mrs. Renu Bezbaruah of 

village Japarkuchi under Nalbari PS bearing OPD Regd. No.17887/14 and on 

examination, he found the following injuries- 

    Multiple abrasion of forehead, face and right foot and laceration of 

scalp of right side and fracture on temporal region.  

  Type of weapon used is blunt. Nature of injury is fresh and 

grievous in nature. History of loss of consciousness, bleeding on the right ear. 

The patient was referred to GMCH or GNRC, Guwahati for further treatment. 

Ext.2A is the injury report and Ext.2A(1) is his signature.  

 

19.   In his cross-examination, he deposed that the injury may be  

caused due to fall on hard substance.  

 

20.    PW.8 is Sachindra Talukdar. He deposed that he does not know the 
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accused. About 2 years ago, in the year 2014, he came to Nalbari PS because his 

friend Manoranjan Mazumdar’s vehicle had met with an accident. When the 

police seized the vehicle, they took his signature. Ext.4 is the seizure list and 

Ext.4(2) is his signature. 

21.        Defence declined to cross-examine this witness.  

22.         PW.9 is Bhupen Kalita, I.O. He deposed that on 11.12.14, he was 

working as ASI in Nalbari PS. On that day, he was handed over the case diary for 

completion of the rest of the investigation. Upon going through the Case diary, 

he found that the previous I.O Satyendra Kalita had almost completed the 

investigation and only injury report was left to be collected. He collected the 

medical report of the injured. He recorded the statements of the victim. Upon 

completion of investigation, he filed charge-sheet against the accused u/s-

279/338 IPC. Ext.5 is the charge-sheet and Ext.5(1) is his signature. 

23.         Defence declined to cross-examine this witness. 

24.         PW.10 is Satyendra Kalita, I.O. He deposed that on 14.06.14, 

when he was posted in Nalbari PS, on that day, at about 12.50 pm, the Traffic In-

charge Mantu Das received a phonecall from Biju Das that an accident had taken 

place in Hajo Nalbari road in a place named Elengidol between a winger vehicle 

and Biju Das's brother's bike. On receiving the information, the same was 

entered in GD as GDE No.430 dated 14.06.14 and he was given the task of 

investigation. Immediately, he started MCD and went to the place of occurrence 

and drew sketch map. He seized the motorcycle bearing Regd. No.AS 01 P 5896 

in presence of witnesses. The injured was immediately shifted to hospital. 

Thereafter, he collected information from winger stand in Hajo road and came to 

learn that the winger belonged to one Manoranjan. He asked the owner of the 

winger to produce the driver before the police station and accordingly, on 

20.06.14, Manoranjan Mazumdar produced the driver and the winger vehicle in 

the police station. He seized the winger vehicle bearing Regd. No.AS 01 FC 1533 

along with the documents of the vehicle. He also seized the driving licence of the 

driver. He arrested the accused, inquired from him and allowed him to go on bail. 

He conducted the Motor Vehicle Inspection of the winger and collected the MVI 
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report. He gave jimma of the winger to the owner. The FIR was filed on 14.06.14 

by Biju Das. He also collected the MVI report of the bike. Thereafter, he was 

transferred and he handed over the Case diary to the O.C of the Police station. 

Ext.4 and Ext.5 are the seizure lists and Ext.4(1) and Ext.5(1) are his signature. 

25.         During cross-examination, he deposed that he has not forwarded 

the extract copy of the GD entry. It is not a fact that the accused is not 

connected with the incident. 

26.    These are the materials of record. 

27.    Section 279 IPC states- 

    The essential ingredients of the offence u/s-279 IPC are as 

follows- 

  a)  The accused was driving a vehicle or riding. 

  b)  He was doing so on a public way. 

  c)  He was also doing so rashly or negligently. 

  d)  The act of driving or riding was to endanger human life or was 

likely to cause hurt or injury to any other person. 

28.    Section 338 IPC states- 

    The essential ingredients of the offence u/s-338 IPC are as 

follows- 

  a)  Accused did some act. 

  b)  He did it rashly or negligently. 

  c)  The act was such as to endanger human life or personal safety of 

others. 

  d)  Grievous hurt was caused in consequence of such act. 

29.    Rash and negligent act is an ingredient in both the above sections. 
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A Rash act is primarily an overhasty act, opposed to a deliberate act, but it also 

included an act which, though it may be said to be deliberate, is yet done without 

due deliberation and caution. In rashness the criminality lies in running the risk of 

doing an act with recklessness or indifference to consequence. Negligence means 

breach of duty caused by omission to do something which a reasonable man 

guided by those considerations which ordinarily regulate conduct of human 

affairs would do or doing something which a prudent or reasonable man would 

not do.  

30.    The informant in this particular case has not seen the accident 

himself. He is not a direct witness, but he stated that he lodged the FIR, Ext.1 

and gave the winger's Regd. Number as he heard the same from an eye witness. 

From perusal of the FIR, Ext.1, it is found that  the winger vehicle had 

immediately left the scene after hitting the informant's brother's bike in Elengidol 

from backside. The informant not being a direct witness, we move to PW.2 who 

is the victim of this case. The victim could not identify the driver of the winger 

vehicle. According to him,  the winger hit him from his backside. He stated that 

he was proceeding from Amayapur towards Japarkuchi when the accident 

occurred in Elengidol. His evidence is silent as to whether the winger vehicle was 

driven over hastily and negligently. His evidence is also silent as to what was the 

caution which the winger vehicle's driver did not take to avoid the collusion. 

Hence, the victim is also not of much helpful to the prosecution case. PW.4 

Pranjit Kr. Kalita also came to the site after the incident had taken place. He also 

is not of any help to the prosecution case. Now, we come to the star witness 

Rupam Bezbaruah. As per this witness, on the relevant day, in the afternoon, he 

was on his way from his house towards United hospital on his bicycle. Thereafter, 

he saw that a winger vehicle driving at a speed of 70-80 km per hour hit a pulsar 

bike ridden by the informant's brother. He stated that after the winger hitting the 

bike, he went the side of the road, stopped his cycle and went near the injured. 

He further stated that he wrote the registration Number of the winger vehicle 

and noted it down. Thereafter, he stated that informant's elder brother had noted 

down the registration number of the winger vehicle from the hospital, but one 

question remains unanswered i.e. how the informant came to know that PW.3 
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Rupam Bezbaruah was an eye witness of this case. Informant has never named 

Rupam Bezbaruah as an eye witness. He has simply stated that he took  the 

registration details from an eye witness. Another fact remains unanswered is that 

why PW.3 Rupam Bezbaruah did not inform the nearest police station regarding 

the accident being committed by an winger vehicle bearing Regd. No.AS 01 FC 

1533. Informant also not stated when he came to know that the winger vehicle 

bearing Regd. No.AS 01 FC 1533 had caused the accident. This is relevant due to 

the fact that the FIR was not filed on the date of the accident, but after 10 days 

of the accident. The star witness apart from simply stating that the vehicle came 

in speed and hit the bike, failed to state what was the due recklessness on the 

part of the driver of the winger vehicle due to which the accident occurred. 

Simply stating that a vehicle came in speed and hit someone, will not give rise to 

offence u/s-279/338 IPC without specifically stating the circumstances which 

showed that the actor has not exercised caution incumbent upon him. Further 

more, the star witness could not see the driver of the vehicle who was in the 

driving seat when the accident had occurred. Now, we come to the identity of the 

driver. Neither the victim nor the informant and the eye witnesses have could 

identify whether it was the accused person who was driving the winger vehicle 

during the time of the occurrence. PW.6 Manoranjan Mazumdar who is the owner 

of the winger vehicle bearing Regd. No.AS 01 FC 1533 has produced the accused 

Faruk Ali in the police station, but he could not state whether the accused drove 

the vehicle on that day. Another fact that cannot be ignored i.e. the MVI reports 

viz. Ext.2 and Ext.3. From the MVI reports, it is found that both the winger 

vehicle and the motorcycle did not sustain any damages during the accident 

which itself is doubtful because if we believe the eye witness PW.3 that the 

vehicle was being driven at a speed of 70-80 km per hour and hit the bike which 

was also during movement, either of the vehicles should have been at least 

damaged or scratched, but miraculously  there is no damage in both the vehicles 

which itself a suspicious. PW.7 Medical Officer is a formal witness. PW.8 

Sachindra Talukdar is a seizure witness of the winger vehicle. He has not seen 

the accident. PW.9 Bhupen Kalita, I.O is also a formal witness. PW.10 Satyendra 

Kalita, the I.O of this case stated that on 14.06.14, at 12.50 pm, information 

regarding an accident was received by the Traffic In-charge Mantu Das over 
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telephone after which GDE No.430 dated 14.06.14 made in the General Diary, 

but the GDE was not produced before this court in order to see as to whether the 

informant gave details of the winger vehicle on that day itself. PW.3 eye witness 

has specifically stated that he knew the informant prior to the incident, therefore, 

PW.3 should have informed PW.1 on the date of the incident itself about the 

details of the winger vehicle. That fact not been proved by the prosecution. Court 

cannot convict the accused on surmises and conjectures.   

31.   The prosecution case has to stand on its own legs. The 

prosecution side in a case of rash and negligent driving should be able to identify 

the driver of the vehicle which caused the accident. There should be no 

ambiguity in identifying the driver of the vehicle which caused the accident. In 

the instant case none of the witness deposed that accused Faruk Ali was driving 

the vehicle during the accident. The elements of the testimony of the witnesses 

is not clear and cogent whether the winger vehicle bearing registration No.AS 01 

FC 1533 was driven in rash and negligent manner by the accused as a 

consequences of which the accident occurred.  

32.  In the instant case the prosecution has not been able to place 

before the court creditable and convincing evidence to show the involvement of 

the accused in the commission of the offences charged with to justify a 

conviction. 

33.  The court cannot form an opinion on mere conjectural hypothesis 

and fix liability on the accused without the offences being proved beyond all 

reasonable doubt. 

34.  In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused Faruk Ali is 

acquitted of the offences u/s-279/338 I.P.C. and he is set at liberty forthwith. 

35.  Bail bonds will stand cancelled after six months. 

36.  Judgment is written in separate sheets and delivered in open 

court. 
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   Given under my hand and seal of this court on this the 19th day of 

March, 2018 

 

                                                         (Smti. K.R. Deka) 

                                                      Chief Judicial Magistrate, Nalbari.  

  

Dictated and corrected by me 

   

       (Smti. K. R. Deka) 

Chief Judicial Magistrate, Nalbari.  

 

A P P E N D I X 

Witnesses for the prosecution 

PW-1    Sri Biju Das, informant. 

PW-2    Sri Riju Das, injured. 

PW-3    Sri Rupam Bezbaruah. 

PW-4    Sri Pranjit Kr. Kalita. 

PW-5    Sri Rejendra Kr. Dutta. 

PW-6    Sri Manoranjan Mazumdar. 

PW-7    Dr. Nibaran Sarma. 

PW-8    Sri Sachindra Talukdar.  

PW-9    Sri Bhupen Kalita, I.O. 

PW-10  Sri Satyendra Kalita, I.O  

Witnesses for the defence 

None 

Prosecution Exhibits 

Ext.1  Ejahar. 

Ext 1(1) Signature of informant Sri Biju Das. 

Ext.2  Injury Report. 

Ext 2(1) Signature of Dr. Nibaran Sarma.  

Ext.2A MVI Report of the pulsar bike. 
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Ext 2A(1) Signature of R. K. Dutta, MVI.  

Ext.3  MVI Report of the winger vehicle. 

Ext 3(1) Signature of R. K. Dutta, MVI.  

Ext.4  Seizure list. 

Ext 4(1) Signature of Manoranjan Mazumdar.   

Ext 4(2) Signature of Satyendra Kalita, I.O.   

Ext.5  Seizure list. 

Ext 5(1) Signature of Satyendra Kalita, I.O.  

Ext.5A Charge-sheet. 

Ext 5A(1) Signature of I.O Bhupen Kalita.  

Defence Exhibits 

None 

                                                        (Smti. K.R. Deka) 

                                                   Chief Judicial Magistrate, Nalbari 


